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RESPONSE
(Rules, para. 5(b))

         I.  Introduction

        The earth is YAHWEH’s, and the fullness thereof; the world, and they that dwell therein.  [Psalms 24:1]
      Comes, Walter Ogden McGill III (a.k.a., Pastor “Chick” McGill), ambassador for the sovereign spiritual kingdom of YAHWEH (who created “heaven and earth, the sea, and all that in them is, and rested the seventh day”​— Exodus 20:11), representative for the visible body of believers in YAHWEH on earth, being called by His name, Creation Seventh Day Adventist Church, and administrator of Creation Ministries (YAHWEH’s property management and publishing institution)— before the WORLD INTELLECTUAL PROPERTY ORGANIZATION ARBITRATION AND MEDIATION CENTER (the Center) as respondent pro se (the Respondent).
      Respondent further informs Complainant and the Center that the action taken in the instant complaint is fulfilling on a world scale the prophecy of Revelation 13:17 which reads, “. . . that no man might buy or sell, save he that had the [trade]mark, or the [registered]name of the [U.S.]beast, or the [registration]number of his name.”  [brackets supplied for clarity]  This contest amounts to an attack upon YAHWEH’s commandments and the free exercise of religion by His chosen people.  May the grace and mercy of our Father be on all parties involved herein.
 [1.]
On June 8, 2006, the Respondent received a Notification of Complaint and Commencement of Administrative Proceeding from the WIPO Arbitration and Mediation Center (the Center) by e-mail informing the Respondent that an administrative proceeding had been commenced by the Complainant in accordance with the Uniform Domain Name Dispute Resolution Policy (the Policy), approved by the Internet Corporation for Assigned Names and Numbers (ICANN) on October 24, 1999, the Rules for Uniform Domain Name Dispute Resolution Policy (the Rules), approved by ICANN on October 24, 1999, and the WIPO Supplemental Rules for Uniform Domain Name Dispute Resolution Policy (the Supplemental Rules).  The Center set June 28, 2006 as the last day for the submission of a Response by the Respondent.

II.  Respondent’s Contact Details
    (Rules, para. 5(b)(ii) and (iii))

[2.]
The Respondent’s contact details are:

Name:
Walter Ogden McGill III (a.k.a., Pastor “Chick” McGill)
Address:
1162 Old Highway 45 South, Guys, TN 38339-5216 USA
Telephone:
731-239-8000
Fax:

731-239-8713
E-mail:
crmin@comcast.net
[3.]
The Respondent’s authorized representative in this administrative proceeding is:

NONE
[4.]
The Respondent’s preferred method of communications directed to the Respondent in this administrative proceeding is:



Electronic-only material


Method:
e-mail



Address:
crmin@comcast.net


Contact:
Walter McGill 


Material including hardcopy


Method:
post/courier


Address:
244A Bayfield Street
                                      Barrie, Ontario L4M1B7



Fax:

731-239-8713


Contact:
Walter McGill (c/o Kevin Gauthier)
III.
Response to Statements and Allegations Made in Complaint 
(Policy, paras. 4(a), (b), (c); Rules, para. 5)

[5.]
The Respondent hereby responds to the statements and allegations in the Complaint and respectfully requests the Administrative Panel to deny the remedies requested by the Complainant.

NOTE:  Some honorable courts have confessed that religious controversies regarding trade names are not easily adjudicated when brought before them for resolution.  (Annex 1-1, 1-2) 
As one court observed, the law of unfair competition has developed primarily in commercial settings, and its language is ill-suited for application to religious institutions.  Christian Science Bd. Of Directors v. Evans, 520 a.2d 1347, 1357 (N.J. 1987). 
After grappling with the law and facts in reaching our conclusion in this case, we wholeheartedly share the Court’s view regarding the difficulties of applying traditional trademark law in these types of cases.  It will be readily apparent to readers of the opinions in this area of the law that courts have struggled in reaching their decisions.  One court even expressed its “discomfiture” in analyzing these types of cases in terms “more appropriate to the commercial world.”  Stocker & Perry v. General Conference Corporation of Seventh-day Adventists, TTAB, at 15 (1996).

A.
Whether the domain names are identical or confusingly similar to a trademark or service mark in which the Complainant has rights; 

(Policy, para. 4(a)(i))                                               

Respondent concedes the Complainant has legal rights in the name SEVENTH DAY ADVENTIST which is descriptive of the religion widely known around the world as SEVENTH DAY ADVENTISM.  Seventh Day Adventist religion equals Seventh Day Adventism, and Respondent supports free use by all believers and churches adhering to some form of said religion.  This concept, by intuition, is the essence of religious liberty and freedom of expression.
      The 1996 USPTO Trademark and Trial Appeal Board case (Stoker & Perry v. General Conference of Seventh-day Adventists, TTAB at 8 and 9 [1996]), in minority dissent, was rendered in part by Administrative Trademark Judge Hohein as follows:
. . . since a religion itself is neither “goods” nor “services” within the statutory framework of the Lanham Act, a name originated for a new religion, including the adjectival form thereof, is inherently unregistrable for the religion inasmuch as it cannot function either as a trademark for publications pertaining to the religion or as a service mark for religious observances and missionary services based upon the religion.  The preponderance of the evidence in this case shows that “Seventh-Day Adventism” is the name for a new religion which was in existence by no later than 1850 and was formally organized as early as the 1860s.  The adjectival form of such name, “SEVENTH-DAY ADVENTIST,” is thus a generic designation for religious publications, observances and missionary services grounded on the doctrines that form the basis of Seventh-Day Adventism.   

(Annex 2-1, 2-2, 2-3, 2-4)

Three of Respondent’s domain names in question are similar, but not necessarily identical or confusingly similar as following paragraphs discuss:


1)  7TH-DAY-ADVENTIST.ORG designates not some “corporate source” of  Seventh-Day Adventist religion, but a generic reference to the religion of Seventh Day Adventism itself.  Dictionaries typically yield definitions for Seventh-day Adventist such as “A member of a sect of Adventism distinguished chiefly for its observance of the Sabbath on Saturday.”  (Annex 3 A-1, B-1)
In the 1991 decision at page 14 in General Conference Corporation of Seventh-day Adventists v. Seventh-day Adventist Kinship, International, Inc., (Case No. CV 87-8113 MRP-Pfaelzer), reveals the following significant conclusion:  (Annex 4-1, 4-2, 4-3, 4-4)
This Court is persuaded that the term “Seventh-day Adventist” has a dual meaning:  it refers not only to the Church, but to adherents of the religion of Seventh-day Adventism.  The American Heritage Dictionary of the English Language (1969) defines “Seventh-day Adventist” as “[a] member of a sect of Adventism distinguished chiefly for its observance of the Sabbath on Saturday.”  Id. at 1186.  Although not determinative, the Court finds it significant that the term “Seventh-day Adventist” appears in a standard American language dictionary.  The use of the name “Seventh-day Adventist” by at least two breakaway churches, The Seventh-day Adventist Church, Reform Movement, and the Davidian Seventh-day Adventists Association, without opposition by the General Conference also tends to support the view that the term “Seventh-day Adventist” has significance other than to indicate membership in the mother church.  More importantly, there is no term that adequately describes an adherent to the religion of the Seventh-day Adventism, other than “Seventh-day Adventist”; the only possible alternative would be “Adventist,” and that term is too broad.

In addition, from the same source:

No formal organizational structure [for Seventh-day Adventists] was established until 1860. . . .  In September 1860, James White called a conference in Battle Creek, Michigan.  The delegates at the conference selected the name “Seventh-Day Adventist” from among several by which they had come to be known.  (page 5, para 2) [brackets supplied]

The General Conference of Seventh-day Adventists was formed in May of 1863, marking the official organization of the Seventh-day Adventist Church.  (page 5, para 3)

. . . the name “Seventh-day Adventist” was clearly in use prior to its adoption at the Battle Creek Conference, as evidenced by a letter published in the Review and Herald in 1859.  14 Review and Herald 103 (Aug. 18, 1859).  The Court finds, therefore, that Seventh-day Adventism, the religion, pre-existed the Seventh-day Adventist Church.  (page 13, para 2)


The Complainant maintains 7TH-DAY-ADVENTIST.ORG is identical to their mark SEVENTH DAY ADVENTIST, and yet Complainant admits that the domain name 7TH-DAY-ADVENTIST.ORG has been registered since March 4, 1998 (see Complaint, IV, [10.]), and that, without opposition, until August, 2005—a period of more than seven years of use by Respondent.  Respondent shows by letter correspondence that Complainant knew or should have known of Respondent’s 7TH-DAY-ADVENTIST.ORG as early as November 1998.  (Annex 5-1, 5A-1, 5A-2, 5B-1, 5C-1, 5C-2, 5C-3)

Respondent met with Attorney Walter Carson, General Counsel for the General Conference of Seventh-day Adventists, October of 1998 to discuss the Seventh-day Adventist trademark litigation with other Seventh-day Adventist groups.  During said meeting at General Conference headquarters in Silver Spring, Maryland, Attorney Carson displayed in hand Respondent’s two booklets dealing with the Seventh-day Adventist trademark controversy— 1) The Modern Reformation (Annex 6-1), and 2)  Liberty of Conscience, A Gift Worth Preserving (Annex 7-1).  Clearly, the General Conference has acquiesced to Respondent’s use of Seventh Day Adventist name designations which the Complainant now says infringes on their mark.

From August 1996 through August 1999, Respondent was in correspondence with officials of the Complainant’s church disputing the Complainant’s trademark litigations against various Seventh-day Adventist groups.  During this period of exchange, none of Complainant’s church officials objected to Respondent’s use of the Creation Seventh Day Adventist Church name, and with no suggestion that Complainant’s famous mark was being violated by Respondent.   (Annex 8-1, 8-2, 8A-1, 8B-1, 8C-1, 8D-1, 8D-2, 8E-1, 8F-1, 8G-1, 8H-1, 8I-1, 8J-1)

Respondent concludes this section with a statement made by Ellen G. White, prophetess and cofounder of Complainant’s church.  She writes, “Christ was a Seventh-day Adventist, to all intents and purposes.” [Medical Ministry, page 49]  (Annex 
9-1, 9-2, 9A-1, 9A-2)  In this one sentence the principle is expressed that any believer in Christ, following His example and teachings, is “to all intents and purposes” a “Seventh-day Adventist.”  Jesus Christ obviously pre-dated the Seventh-day Adventist Church and could not be a “Seventh-day Adventist to all intents and purposes” unless said MARK referred to a religion.

2)  CREATION-7TH-DAY-ADVENTIST-CHURCH.ORG designates the spiritual kingdom of Creation Seventh Day Adventist believers, and would by necessity be similar to the Complainant’s mark.  This is because Creation Seventh Day Adventist believers are conscientiously committed to that form of Adventism which is defined by the words SEVENTH DAY ADVENTIST.  To develop the point further, the religion of Adventism is defined —“any Christian religion that believes the second coming of Christ is imminent.”  (Annex 10-1)  When expanded, Adventism derives Seventh-Day Adventism (one branch of Adventism) (Annex 10a-1), which when expanded farther, renders Creation Seventh Day Adventism— a branch of Adventism in general and Seventh-Day Adventism in particular.

3)  CREATIONSEVENTHDAYADVENTISTCHURCH.ORG: (see previous paragraph discussion of CREATION-7TH-DAY-ADVENTIST-CHURCH.ORG.)  Here again, the decision rendered by Judge Pfaelzer in the Kinship case appertains to names consisting of the identifier Creation Seventh Day Adventist.  In her words:  “. . .  there is no term that adequately describes an adherent to the religion of Seventh-day Adventism, other than ‘Seventh-day Adventist’; the only possible alternative would be ‘Adventist,’ and that term is too broad.” 

               Respondent demonstrates that an expert from Complainant’s staff, Alan J. Reinach, Esq., considered Creation 7th Day Adventist Church a legitimate “variation” of the Complainant’s mark by letter dated May 7, 1997:  “No one else has a right to use the name Seventh-day Adventist unless they are a Seventh-day Adventist (having said that, I do not mean to infer any conclusion about your own church’s use of the name since it is a variation).”  (Annex 11-1, 11-2)  

4)  CREATIONSDA.ORG is neither identical nor confusingly similar to the Complainant’s mark.  The Complainant avers that the letters SDA in Respondent’s domain name infringe their mark, but an Internet search for “SDA” will return www.sda.com which is a web presence for Solution Development Affiliates of Santa Fe, New Mexico, USA.  (Annex 12-1)  Arguing this point succinctly, Respondent refers to the Complainant’s websites which state the following official position of the Seventh-day Adventist Church:  (Annex 13-1, 13A-1, 13A-2, 13B-1, 13C-1, 13C-2)
The term ‘SDA’, out of context and without prior knowledge, can represent any number, of organizations around the world, many with functions and purposes very different from the Seventh-day Adventist Church. This is why the initials ‘SDA’ should never be used in any official or public way to represent the Adventist Church. (www.adventist.org)

      Courts have recognized that other breakaway churches exist without contest— see examples (Annex 14-1, 14A-1, 14B-1, 14C-1, 14D-1, 14E-1, 14F-1, 14G-1, 14H-1).  Seventh-day Adventist Reform Movement sects sponsor the following domain names without opposition from Complainant:  sdarmgc.org,  sdarm.net, sda1914.org, and imssdarm.org.  davidiansda.org is allowed by Complainant.  (Annex 15-1, 15B-1, 15C-1, 15D-1)

The Complainant is not acting in good faith to allege Respondent’s use of CREATIONSDA.ORG is either identical or confusingly similar to Complainant’s mark SEVENTH DAY ADVENTIST.  The Respondent further suggests that the Complainant is guilty of Reverse Domain Name Hijacking, though Respondent would not seek any remedy there from.
B.  Whether the Respondent has rights or legitimate interests in respect of the domain  names;                                                               
(Policy, para. 4(a)(ii))


Respondent denies Complainant’s claim that Walter McGill was at one time a Seventh-day Adventist minister of Complainant’s Seventh-day Adventist Church, and requires factual evidence to substantiate such allegation.  Respondent concedes to having been a lay-member of said church from 1974.   Respondent separated from membership in Complainant’s church in 1988 by divine revelation from YAHWEH, because of serious departures from historic Seventh Day Adventism in Complainant’s revised church doctrines and General Conference Corporation’s employment of the strong arm of civil government to punish heretics.  Upon separation from the Complainant’s church, Respondent restored and maintained the historic SDA dogma in opposition to the prevailing apostasy and deviation from fundamental Seventh Day Adventist teachings: 

1)  Belief in a Non-Trinitarian view of God’s nature.


“. . . that most of the leading SDA pioneers were anti-Trinitarian in their theology has become accepted Adventist history.” [Jerry Moon, PhD, The Adventist Trinity Debate, Andrews University Press, 2003]  (Annex 16-1)

Seventh-day Adventist pioneers “would not be able to join the church today if they had to subscribe to the denomination’s fundamental beliefs. More specifically, most would not be able to agree to belief number two, which deals with the doctrine of the Trinity.” [George Knight, Ministry, October 1993, p.10]  (Annex 17-1)

2)  Belief in ancient Protestantism:  a) protesting the arbitrary authority of the visible church over the plain teaching of Scripture, and b) protesting the intrusion of civil magistrates in matters of conscience/religion—absolute separation of church and state.
SDA Church cofounder Ellen G. White wrote:  “Let the principle once be established in the United States that the church may employ or control the power of the state; that religious observances may be enforced by secular laws; in short, that the authority of church and state is to dominate the conscience, and the triumph of Rome in this country is assured.”  The Great Controversy, page 581. [bold type supplied]  (Annex 18-1, 18-2, 18-3)
"It has ever been true that a backslidden body, one that has turned from God's word to men, from God's power to the state, was never reformed in itself. Invariably God's message has called out those from the fallen church who would do His will and preach His gospel.  [International Sabbath School Quarterly, First Quarter, Lesson X, March 7, 1896, pp. 35, 36]  [bold type supplied]  (Annex 19-1, 19-2)

3)  Belief in complete and perpetual victory over sin in the Christian believer’s life.

             Whosoever abideth in him sinneth not: whosoever sinneth hath not seen him, neither known him. Little children, let no man deceive you: he that doeth righteousness is righteous, even as he is righteous.  He that committeth sin is of the devil; for the devil sinneth from the beginning. For this purpose the Son of God was manifested, that he might destroy the works of the devil.  Whosoever is born of God doth not commit sin; for his seed remaineth in him: and he cannot sin, because he is born of God. [1 John 3:6-9]

4)  Belief that Jesus Christ came to earth and lived a sinless life in sinful flesh.

For what the law could not do, in that it was weak through the flesh, God sending His own Son in the likeness of sinful flesh, and for sin, condemned sin in the flesh.  [Romans 8:3]


God, in Christ, condemned sin, not by pronouncing against it merely as judge sitting on the judgment-seat, but by coming and living in the flesh, in sinful flesh, and yet without sinning.  In Christ, He demonstrated that it is possible, by His grace and power, to resist temptation, overcame sin, and live a sinless life in sinful flesh..  [Bible Readings for the Home Circle, p. 174, 1914 edition]  (Annex 20-1, 20-2)

In 1949 Review and Herald requested that Elder D.E. Rebok revise Bible Readings for the Home Circle, deleting twice that Christ came in sinful flesh.  (Annex 21-1, 21-2)

5)  Use of sacred tithe only for support of gospel ministry.

     Under the subject of Tithes in the official publication of Complainant’s church, entitled Handbook of Seventh-Day Adventist Theology, we read the following:
Adventist pioneers saw tithing as rooted in Scripture. Ellen White wrote many articles and devoted entire chapters in her books to the subject of gospel finance. The rendering of tithe and offerings was a requirement of gospel order. The motivation was evangelical: support of the gospel ministry and the spread of the message of salvation. By the year 1878 the tithing plan was well established in denominational policy and practice.  (Annex 22-1)
  In contradiction to Complainant church’s stated purpose of “the tithing plan”, Complainant’s church allocated “sacred funds” for prosecuting trademark infringement cases as evidenced by Robert W. Nixon (Associate General Counsel of the General Conference) in his letter dated April 10, 1989:  “Second, you inquired whether tithe is used to pay church litigation.  The treasury informs me that all litigation is paid from the annual appropriation made at the Annual Council, and that appropriation comes from tithe.” (Annex 23-1)

6)  Belief in the Holy Bible as the only “church creed” and no extra-biblical statement of beliefs drafted to define Seventh Day Adventism.

Throughout their history Seventh-day Adventists have affirmed that “the Bible and the Bible only” should be the Christian’s creed and that they have no creed but the Bible. However, over the years they have issued various statements of belief gradually moving toward the 27 fundamental beliefs published in the denominational Yearbook since 1981 and in the Church Manual (1990).  [The Seventh-day Adventist Encyclopedia. 2002. Review and Herald Publishing Association]  (Annex 24-1, 24-2)
When the controlling influence of a church is downward, it erects some other standard [27 Fundamental Doctrines] besides God's word.  [International Sabbath School Quarterly, First Quarter, Lesson IX, February 29, 1896, p. 33] [brackets supplied]  (Annex 25-1)
7)  Belief that Roman Catholic Church is the “mother harlot” in Bible prophecy.
Although it is true that there was a period in the life of the Seventh-day Adventist Church when the denomination took a distinctly anti-Roman Catholic viewpoint . . . that attitude on the Church’s part was nothing more than a manifestation of widespread anti-popery among conservative Protestant denominations in the early part of this century, and the latter part of the last, which has now been consigned to the historical trash heap as far as the Seventh-day Adventist Church is concerned.  [Stated position of Neal C. Wilson, Vice President of the General Conference of Seventh-day Adventists – in the Merikay McLeod lawsuit:  Docket entry #84: EEOC v. PPPA, C-74-2025-CBR.  February 6, 1976.]
8)  Belief that God is the true “Source” of the name “Seventh-day Adventist.”

THE SECOND BATTLE CREEK CHURCH WAS BUILT IN 1857. IN THIS LARGER BUILDING THE NAME SEVENTH-DAY ADVENTIST WAS CHOSEN BY A COMMITTEE OF LEADERS,  OCTOBER 1, 1860. MRS. WHITE WROTE CONCERNING THIS NAME: " WE ARE SEVENTH-DAY ADVENTISTS. ARE WE ASHAMED OF OUR NAME? WE ANSWER NO, NO! WE ARE NOT. IT IS THE NAME THE LORD HAS GIVEN US. IT POINTS OUT THE TRUTH THAT IS TO BE THE TEST OF THE CHURCHES.  [Ellen G. White, October 1, 1860  (cited in Ellen G. White in Europe 1885-1887, page 251)] [bolded text supplied]  (Annex 26-1, 26-2)
   The current General Conference policy is that the name “Seventh-day Adventist” is “intellectual property” which has its “source” in the “General Conference Corporation.”  To the genuine Seventh-day Adventist believer, this supposition is blasphemy.

9)  Belief in the original Seventh Day Adventist “church covenant” as presented here:


“We, the undersigned, hereby associate ourselves together, as a church, taking the name, Seventh-day Adventists, covenanting to keep the commandments of God, and the faith of Jesus Christ” (Review and Herald 18:148, Oct. 8, 1861).  (Annex 27-1, 27-2)
This church covenant was drafted before the existence of the General Conference organization.
       10)  Belief in the spirit of Sabbath as opposed to exalting the Sabbath Day (Saturday) in letter only.  


Come unto me, all ye that labour and are heavy laden, and I will give you rest.  Take my yoke upon you, and learn of me; for I am meek and lowly in heart: and ye shall find rest unto your souls. For my yoke is easy, and my burden is light.  [Matt. 11:28-30]



     I need not undertake to give a definition in detail of what the image of the beast is; we all

know well that it is the CHURCH POWER USING THE GOVERNMENT, THE CIVIL        POWER, FOR CHURCH PURPOSES...


. . . a Christian cannot start any procedure in connection with civil government.  And of all Christians, SEVENTH-DAY ADVENTISTS CANNOT DO IT.  THE VERY KEEPING OF THE SABBATH FORBIDS IT.   [Alonzo T. Jones, 1895 General Conference Bulletin,p.28.]  [capitalized text supplied]  (Annex 28-1)

11)  Belief that the employment of lawyers and worldly courts for redress of grievance is anti-Christian in nature.



Dare any of you, having a matter against another, go to law before the unjust, and not before the saints?  [1 Corinthians 6:1]



Seventh Day Adventists were chosen as guinea pigs because their beliefs forbid them to bring suit in civil court.  [The New York Times, They were the Bravest, Most Committed Americans I Know, March 28, 1993, section 4, page 14]  (Annex 29-1)
      12)  Belief in God’s natural and alternative medical treatments above conventional medicine.



And Asa in the thirty and ninth year of his reign was diseased in his feet, until his disease was exceeding great: yet in his disease he sought not to [YAHWEH], but to the physicians.  [2 Chronicles 16:12]


June 25, 2002 Silver Spring, Maryland, USA .... [Ansel Oliver/Adventist News Network Staff]  As a new wave of alternate, "natural," cancer treatments gain attention in the media, Seventh-day Adventist health leaders in North America say that special diets and herbal treatments are no replacement for conventional medicine.  (Annex 30-1)
13)  Belief in the “Remnant Church” being “Philadelphia” and not “Laodicea.”



So then because thou art lukewarm, and neither cold nor hot, I will spue thee out of my mouth.  Because thou [Laodicea] sayest, I am rich, and increased with goods [and services], and have need of nothing; [Rev. 3:16, 17]  [brackets and italics supplied]


Just as sure as the Philadelphia church is the true church of the last days, just so sure the 144,000 are sealed, just before the coming of the Lord." [James White, The Advent Review, vol. 1, No. 4, p. 56]  (Annex 31-1, 31A-1, 31A-2)


In accordance with the principle that the majority of a religious association may control its affairs and property only so long as it remains true to the fundamental faith of the religion, the court in each of the following cases held that since the original association in question had deviated from such fundamental doctrine, it lost the right to protection of its name as against a new association which adopted the same name and which was formed by dissenting members who remained true to the religious doctrine.  (Annex 32-1, 32-2)

1)  Rosicrucian Fellowship v. Rosicrucian Fellowship Non-Sectarian Church (1952) 39 Cal 2d   121, 245 P2d 481, cert den 345 US 938 97 L Ed 1365, 73 S Ct 828

2)  Re Clarion Baptist Asso. Charter, Inc. (1927) 10 Pa D & C 189


Respondent further explains that the Creation Seventh Day Adventist Church was organized in the Fall of 1991 at Spring City, Tennessee (USA), and received sales tax exemption in said State effective February 3, 1995. (Annex 33-1, 33-2)  It should be clearly understood that neither Respondent nor the Creation Seventh Day Adventist Church sells anything, either goods or services.  All video and audio media, including literature, fliers and booklets, is freely given to the relevant public as gifts and are an expression of Respondent’s religion.  The gospel of Jesus Christ is the free gift of YAHWEH God and the only service offered to Creation Seventh Day Adventists and visiting parishioners.  

Respondent is a volunteer worker and does not receive salary for the service rendered.  Donations are not solicited by Respondent or the Church during “religious observances and missionary services.”  Respondent has written several booklets, and although the Liberty of Conscience, A Gift Worth Preserving has a price of seven dollars ($7.00) mistakenly printed on the last page at bottom right, it has never been sold to the relevant public.  Free e-copies are available for download at http://www.csda.us/download.html along with several other titles.  (Annex 34-1, 34-2)

Respondent serves as principal of the CSDA Christian Academy classified Category 5 by the State of Tennessee.  (Annex 35-1)  As an institution of alternative Christian education, the school neither charges tuition nor collects monies for any academic endeavor.  The religion of Seventh Day Adventism is the major course of study.


Respondent operates HELP 4-U, a community family counseling center, that serves residents in the surrounding geographical region of the Creation Seventh Day Adventist Church at no cost to participants.  Respondent’s ministry is based upon the biblical principle of “Heal the sick, cleanse the lepers, raise the dead, cast out devils: freely ye have received, freely give.” [Matt. 10:8]  

On the websites now being served to the world by Respondent, visitors find a donation icon available to make contributions to the “Emergency Relief Fund” created to assist all Church members adversely affected by the Complainant’s present and/or future actions against the Creation Seventh Day Adventist Church.  When an Internet visitor logs on to the donation site, “Seventh Day Church Creation Ministries” is displayed as the receiving entity.  (Annex 36-1, 36-2) Said entity does not employ a name confusingly similar to Complainant’s mark, and would therefore deter any misdirected funds.

One page within the website of Creation Seventh Day Adventists offers a means to return tithe and offerings online.  Again, the donation site displays “Seventh Day Church Creation Ministries” as the collection account.  Visitors to the donation site are made aware by this unique name posted that none of the funds are intended for or directed to a “Seventh-day Adventist Church” owned by Complainant. (Annex 37-1, 37-2, 37A, 37B)  Creation Ministries has never received any assets mistakenly earmarked for Complainant or Complainant’s church, though had such been the result, Respondent would have properly and immediately conveyed said property to Complainant, in accord with the sacred commandment which says, “Thou shalt not steal.”

Respondent established Internet presence for the Creation Seventh Day Adventist Church in November of 1996.   7TH-DAY-ADVENTIST.ORG was the first Church domain name registered (March 4, 1998) as a way to describe the CSDA Church’s religion of origin.  (Annex 38-1)   Neither the Complainant nor any agents thereof opposed or contested Respondent’s use or ownership of 7TH-DAY-ADVENTIST.ORG until August 2005. (Annexes 39-1 and 40-1, 40A, 40B, 40C-1, 40C-2, 40D-1, 40D-2, 40E, 40F-1, 40F-2, 40G, 40H-1, 40H-2)  Attorneys for the Complainant mistakenly sent Respondent a “cease and desist” letter intended for DavidianSDA, owner of domain name davidiansda.org dated July 12, 2005 (Annex 41-1, 41-2, 41A, 41B, 41C-1, 41C-2, 41D, 41E-1, 41E-2) which Respondent never received. (Annex 42-1, 42-2)  Complainant’s e-mail of August 2, 2005 (Annex 39-1) sent to crmin@IX.NETCOM.COM was never received by Respondent because of travel engagements.  Respondent denies having sent any purported e-mail of April 5, 2005 (Annex 41-1, 41-2, 41A, 41B, 41C-1, 41C-2, 41D, 41E-1, 41E-2) to Claimant’s attorneys and requests factual evidence complete with e-mail header to substantiate such claim.  Please note that in the letter dated July 12, 2005 from Claimant’s attorneys to Respondent, none of the disputed domain names in the instant complaint appear. (Annex 41-1, 41-2, 41A, 41B, 41C-1, 41C-2, 41D, 41E-1, 41E-2)  To further illustrate the incredible supposition of the Complainant, letter dated October 17, 2005 (Annex 40-1, 40A, 40B, 40C-1, 40C-2, 40D-1, 40D-2, 40E, 40F-1, 40F-2, 40G, 40H-1, 40H-2) from Complainant’s attorney to Respondent continues with little sustainable information—Respondent’s domain name 7th-day-adventist.org being the only factual addition pertaining to Respondent.  Finally, Complainant demonstrates “bad faith” herein by seeking transfer of Respondent’s 7th-day-adventist.org to Complainant after having previously agreed that DavidianSDA.org owner could use 7thdayadventist.info without further opposition.  (see Annex 40-1, 40A, 40B, 40C-1, 40C-2, 40D-1, 40D-2, 40E, 40F-1, 40F-2, 40G, 40H-1, 40H-2)

Over a period of fourteen (14) years, Respondent has gained legitimate rights in the names Creation Seventh Day Adventist Church, Creation 7th Day Adventist Church, CreationSDA and 7th Day Adventist, by offering “religious observances and missionary services” (the religion) within the boundaries of historic Seventh Day Adventism without any opposition from Complainant since October 1991.  

Respondent has developed more than a decade of international good will and interests in the designation Creation Seventh Day Adventist that are at stake in this contest. Respondent denies Complainant’s claim that Respondent’s use of 7th-day-adventist.org, creation-7th-day-adventist-church.org, creationseventhdayadventistchurch.org, and creationsda.org intentionally misleads and diverts Complainant’s customers and tarnishes and dilutes the famous SEVENTH-DAY ADVENTIST and SDA mark of Complainant.  No factual evidence has been shown to prove such allegations beyond reasonable doubt.
C.
Whether the domain names have been registered and are being used in bad faith.                                                                         
(Policy, para. 4(a)(iii))

          Respondent denies that by using each of the domain names 7th-day-adventist.org, creation-7th-day-adventist-church.org, creationseventhdayadventistchurch.org, and creationsda.org, the Respondent intentionally attempts to attract for commercial gain internet users to Respondent=s websites and other on-line locations (through obvious linking), by creating likelihood of confusion with Complainant=s Afamous@ SEVENTH-DAY ADVENTIST and SDA mark as to the source, sponsorship, affiliation, or endorsement of the Respondent=s website or location or of products or services available at Respondent=s website or location.

          As used by Respondent, the domain names in question resolve to websites that are easily distinguishable from Internet pages sponsored by, affiliated with, or endorsed by Complainant or Complainant’s church.  For example, 7th-day-adventist.org, creation-7th-day-adventist-church.org, and creationsda.org direct Internet users to Respondent’s front page with a title of “The Creation Seventh Day Adventist Church –Seventh-day Adventist Church Purified & Reorganized,” posting the distinctive CSDA logo with Hebrew characters which is in no way confusingly similar to Complainant’s unique logo for the Seventh-day Adventist Church at Adventist.org.  (Annex 43-1, 43A, 43B, 43C-1, 43C-2)  Internet users will never find a website owned or sponsored by Complainant or Complainant’s affiliates which post a yellow seal with Hebrew characters.  The title of Respondent’s front page (“The Creation Seventh Day Adventist Church –Seventh-day Adventist Church Purified & Reorganized”) serves as an adequate disclaimer to all visitors that the site is not affiliated with the General Conference of Seventh-day Adventists.  When continuing to the second page of the Respondent’s website, users notice a second disclaimer in the title:  “The Creation Seventh Day Adventist Church (Seventh Day Adventist Church Restored to Doctrinal Purity)”.  Located below the blue-colored CSDA Church name header, this phrase is displayed:  “Keeping the Commandments of YAH and the Faith of YAHSHUA.”  (Annex 44) This language is never found on Complainant’s church websites, signs, books, or other media.  The Hebrew names for the Heavenly Father and His only begotten Son are never employed by the Complainant; and consequently, Respondent’s declaration of these Hebrew names serves as further evidence to all of the relevant public that Creation Seventh Day Adventists are not in any way affiliated with the General Conference Complainant.
The domain name creationseventhdayadventistchurch.org points to the website title “Binary Angel of the Creation Seventh Day Adventist Church” and is obviously unassociated with any of Complainant’s web presence.   The Complainant posts no such Binary Angel anywhere in the world.  The relevant public would immediately know that Complainant is not involved with the Binary Angel ministry.
          In addition, Respondent has not sought “commercial gain” in any sense, as Respondent sells no “goods or services.”  Respondent’s websites educate web readers in the tenets of Biblical Christianity, which, by name, is the religion of orthodox Seventh Day Adventism.  In this primary endeavor, Respondent does not seek to disrupt Complainant’s “business”.  The Creation Seventh Day Adventist Church is not “in business” and is not “a business”, and therefore cannot rightly be construed as Complainant’s “business competitor.”  Respondent does not compete with Complainant any more than other Protestant Christian denominations, since the variety of Seventh Day Adventism offered by Respondent is reasonably diverse.  Complainant’s claim of Respondent’s intentional attraction of web traffic for commercial gain is also beyond the scope of rationality.

Respondent’s use of the domain names in question are employed in “good faith”—the “faith of YAHSHUA” (Revelation 14:12).  As Protestants, Creation Seventh Day Adventists decry any intrusion of the civil magistrate with respect to liberty of conscience or religious freedom.  The religious name SEVENTH DAY ADVENTIST was given to God’s people by YAHWEH (the Creator) Himself and should never be regulated by human legislation.  Respondent’s liberty of conscience and religious freedom is at risk in the instant complaint, since there is no other religious name that rightly describes Creation Seventh Day Adventist faith—obedience to YAHWEH’s commandments is required by Respondent’s conscience.      
Conclusion

YAHWEH, the Creator God, owns and supervises His Church.   
The kingdom is the LORD'S: and He is the governor among the nations. [Psalms 22:28]
Christ does not endorse civil magistrates who seek to regulate His Church. “Render therefore unto Caesar the things which are Caesar's; and unto God the things that are God's.” [Matt. 22:21]  God expects His Church members to obey His Commandments. “If ye love me, keep my commandments.” [John 14:15]  YAHWEH has commanded Respondent to employ the name Creation Seventh Day Adventist Church in describing the true religion and fellowship of His spiritual kingdom on earth. “O Lord . . . thy city and thy people are called by thy name.” [Daniel 9:19] As the ambassador of Christ and representative for the visible body of believers in YAHWEH on earth, Respondent must “obey God rather than men.”  [Acts 5:29]
Blessed are ye, when men shall hate you, and when they shall separate you from their company, and shall reproach you, and cast out your name as evil, for the Son of man's sake.  Rejoice ye in that day, and leap for joy: for, behold, your reward is great in heaven: for in the like manner did their fathers unto the prophets. 
[Luke 6:22, 23]
IV.  Administrative Panel
(Rules, paras. 5(b)(iv) and (b)(v) and para. 6; Supplemental Rules, para. 7)

[6.]
The Respondent elects to have the dispute decided by a single-member Administrative Panel.
V.  Other Legal Proceedings
(Rules, para. 5(b)(vi))

NONE
VI.  Communications

(Rules, paras. 2(b), 5(b)(vii); Supplemental Rules, para. 3)

[7.]
A copy of this Response has been sent to the Complainant’s authorized representative on June 27, 2006 registered mail, return receipt requested, by hard copy, together with Annex 1 through Annex 44.
[8.]
This Response is submitted to the Center in electronic form (except to the extent not available for annexes), and in four (4) sets together with the original.

VII.  Payment
(Rules, para. 5(c); Supplemental Rules, Annex D)

                                                                  N/A
VIII.  Certification
(Rules, para. 5(b)(viii), Supplemental Rules, para. 12)

[9.]
The Respondent agrees that, except in respect of deliberate wrongdoing, an Administrative Panel, the World Intellectual Property Organization and the Center shall not be liable for any act or omission in connection with the administrative proceeding.

[10.]
The Respondent certifies that the information contained in this Response is to the best of the Respondent’s knowledge complete and accurate, that this Response is not being presented for any improper purpose, such as to harass, and that the assertions in this Response are warranted under the Rules and under applicable law, as it now exists or as it may be extended by a good-faith and reasonable argument. 



Who shall ascend into the hill of YAHWEH? or who shall stand in His holy place?  [Only]
He that hath clean hands, and a pure heart; who hath not lifted up his soul unto vanity, nor sworn deceitfully.  [Psalms 24:3, 4]




 

Respectfully submitted,

______________________
Walter Ogden McGill III, Respondent

Creation Seventh Day Adventist Church

Date:  June 27, 2006
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